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PETITION FOR AN .APPEAL. 
To the Honorable Chief Justice ana Justices of the Bi,preme 
Court of Appeals of Virginia: 
Your petitioner, Leland L. Graham, respectfully shows unto 
Your Honors that he is aggrieved by an award of the full 
Industrial Commission of Virginia, dated June 4, 1937, af-
firming the award of Commissioner Kizer, dated April 7, 
1937, the said award of Commissioner Kizer awarding to 
Leland L. Graham $6.00 per week, beginning M~rch 3, 1937, 
to continue during disability, until subsequent conditions ~e­
qnire a modification, subject to the maximum compensation 
provided by the Compensation Act, and to proper parties, 
the costs of all necessary medical, surgical and hospital at-
tention during the first sixty days following the accident. A 
transcript of the record before the Industrial Commission 
is :filed herewith. 
STATEMENT OF FACTS. 
Prior to his injury on March 21 1937, while working for the Gloucester Furniture Corporation, claimant had for nine 
years .been a regular employee of the Chesapeake Corpora-
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tion. He worked as an expert mechanic forty-eight hours .a 
week at a rate of seventy-five cents an hour for a weekty 
wage of $36.00. At such times as the Gio·ucester Fu:rnitute 
Corporation needed the services of a mechanic, the claimant, 
with the knowledge and consent of the Chesapeake Corpora-
tion, worked for the Gloucester Furniture Corporation. He 
testified that his pay varied from seventy-five cents to $1.50 
an hour, depending on th:e hazardous nature of the work he 
was doing. He was, however, willing to admit a rate of 
seventy-five cents an hour. During the year preceding his 
injury he had earned while--working a total of eighty-six hours 
for the Gloucester Furniture Corporation, apparently during 
short periods of employment, the sums of $75.00, $15.00 and 
$7.00. During this same period he had earned as a mechanic 
at the Chesapeake Corporation $36.00 a week. 
While repairing a smokestack for the Gloucester Furniture 
Corporation, on March 2, 1937, he was admittedly inju red~;by 
an accident -which arose out of and in the course of the em-
ployment with that company. The only question for determi-
nation is his average weekly wage as defined under Section 
2 (c) of the Workmen's ·Compensation Act . 
. ASSIGNMENT OF ERROR. 
The sole assignment of error is that the full Commission 
erred in affirming the award of Commissioner l(~zer, .dated 
April 7, 1937, because the evidence clearly showed the claim-
ant was entitled to $14.00 per week, the maximum rate of com-
pensation. · 
AMOUNT IN CONTROVERSY. 
The award of the Industrial Commission :fixes the weekly 
·compensation to be paid the claimant at $6.00 per week.. 
Claimant contends that the award· should have· fixed weekly 
compensation at $14.00 per week. The amount in controversy 
is, therefore, the sum of $8.00 per week during the continuance 
of total disability, and, in addition, the sum of $8.00 per week 
on the number of weeks compensation to be hereafter awarded 
for permanent loss of use of leg, foot and .. back. Commis:. 
sioner Kizer found that "The injuries to the claimant were 
admittedly of a serious character" (R.,' p. ·21), and that he 
''suffered fractured ribs and injuries to the spine and right 
foot, as a result of a forty foot fall'' (R., p.' 19). · 
Inasmuch as this appeal must be taken not later than thirty 
days after receipt of notice of award of temporary tota~ 
benefits, it is not possible, 'vithout forfeiture of the right to 
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appeal~ to await the lapse of 25 \veeks from 1\{arch 3, 1937, 
so as to establish by that method tha.t the amount in contro-
versy exceeds the sum of $300.00. Neither is it possible, with-
out forfeiture of the right to appeal, to await the ''further 
hearing" (R., p. 21), as this hearing will relate only to the 
question of what percentag·e of permanent loss of use claim-
ant ma.y have sustained, and the question of average weekly 
wage will then be res judicata. 
Upon the whole record, it is absolutely certain that the 
number of weeks compensation to be paid claimant, for tem-
porary total disability and permanent loss of use, will far 
exceed twenty-five weeks, and it is, therefore, alleged that 
the amount i~ controversy exceeds the sum of $300.00. 
ARGUJ\IIENT ON ASSIGNMENT OF ERROR. 
In the findings of fact made by Commissioner Kizer, it is 
stated: 
''The record shows that Graham wa~ I'egularly employed 
and had been for about nine years by the Chesapeake Cor-
poration, at West Point, Virginia. It further shows that on 
occasions the Gloucester Furniture Corporation would 
arrange with Graham to perform. such work in his line, he 
being oo expert mechanic and perhaps the ()nly nwln i1~ that 
neighborhood ca.pable of repairing a s1nokestack. The record 
seems to be clear that the Gloucester Furniture Corpora-
tion made a private arrangement with Graham to do this 
w9rk at odd times, sometimes on l1olidays and other times 
·on Sundays. His customary hour of starting work at the 
Chesapeake Corporation was 8 A. M., and he would have com-
pleted in five minutes the job on which he 'vas engaged at the 
-time of his accident, it having occurred at 7:25A.M. It was 
earnestly contended by the attorney for the claimant that 
the wage rate should be based upo:rr his earnings while in the 
employ of the Chesapeake Corporation. This Commissioner 
can see no basis for that claim. Certain it is that the Chesa·-
peake Corporation was not responsible for any accident the 
.claimant may have sustained prior to his reporting on their 
premises for duty, and such has been the finding of the Com-
mission on numerous occasions. The injuries to the claimant 
were admittedly of a serious character. That he is a de-
serving young man. · 
"Under the evidence as presented, the finding is made that 
the average weekly wage was such as to entitle the claimant 
to .. compensation at the minimum rate of $6.00 per 'week~ 
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and such an award is accordingly authorized. e * • '' (Italics 
supplied.) 
The italicized portion of the findings of fact is, we 
believe, clearly indicative of the fact that claimant was doing 
the same type of work for the Gloucester Furniture Corpora-
tion that. he had been accustomed to do for .the Chesapeake 
Corporation. In spite of this fact and the previous rulings 
of the Industrial Commission that in such cases all of the 
earnings in similar work are computed to arrive at an average 
weekly wage, t4e complainant was awarded compensation 
at the minimum rate of $6.00 per 'vook. The Commissioner 
does not give the basis for tlris a~ard. 
On June 4, 1937, Commissioner Deans, in his opinion for 
the full Commission, adopted the findings of fact and con-
clusions of law of the hearing Commissioner as· the· findings 
of fact and conclusions of la'v of the full Commission, and 
affirmed in all respects the award .issued thereon. Commis-
sioner Deans states in his opinion: 
''The evidence in this case shows that the claimant was 
not a regular employee of the Gloucester Furniture Cor-
poration, but had boon workin~ for the Chesapeake Corpora-
tion for about nine years. H1s duties with the Chesapeake 
Corpor·ation were those of a mechanic. In addition, he' was 
supposed to watch and direct other men in the conduct of 
mechanical work, and these men would report accidents to 
him. He admitted the work he was doing for the Gloucester 
Furniture Corporation was not the same type of .'il,ork that 
he was regularly engaged i'l~ doing for the Chesapeake Cor-
poration. At the time of the accident he was engaged in the 
erection and conditioning of a smokestack for the Gloucester 
Furniture Corporation. On one occasion he was painting 
a stack for this same concern and found that it was defec-
tive and insisted that somebody else do the work. This 
was done. On another occasion he inspected a fire tank for 
this concern after which a Richmond contractor· painted it. 
His duties with the Chesapeake Corporation were more of a 
supervising capacity, as he indicated he was supposed to 
direct and watch other men under him in the conduct of 
their mechanical 'vork. In this instance he was actually 
doing the work, which was of a temporary nature and which 
was in the capacity of steeplejack or stack climber, rather 
than of a mechanic. . · 
''For the reason the opinion of IGzer, Chairman, dated 
April 7, 1937, and the award entered thereon are correct. 
The Commission cannot consider the wag~s re·eeived by this 
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claimant in his employment as a mechanic in determining 
the wage he should receive on the work he was doing when 
injured, which was a different type than that which he was 
ordinarily engaged in. For this reason the earnings received 
from the Gloucester Furniture Corporation alone must be 
considered and these earnings justify an award not in ex-
c~ss of $6.00 per week.'' 
It does n9t appear that this portion of the opinion con-
forms to the opinion of Commissioner Kizer, although the 
findings of fact made by Commissioner Kizer were adopted 
by the full Commission. 
Since we do not think the findings of fact and conclusions 
thereon are supported by the evidence, the claimant's testi-
mony in regard to the nature of his work is quoted at some 
length: 
"Q. What is your occupation! 
"A. Mechanic in the Power-House. (R., p. 2.) 
"Q. What are your duties in the Power-Houset 
''A. General repair and upkeep of all machines. 
'' Q. Is that in and outside of the ·Power-House f 
"A. In and outside, pertaining to power. (R., p. 3.) 
'' Q. When you say for them, who do you mean? 
"A. Furniture Company. (R., p. 4.) 
"Q. What work were you doingf 
''A. Installing a water tank. 
''Q. Is that the only jobY 
''A. They cut it out. I erected it for them. I put it up 
and built it. 
",Q. What other work have you done that year 7 
''A. Painting a stack the same yea.r and climbed up the 
other stack to paint it and saw it was defective and got down 
as quickly as I could a.nd told them they would have to get 
somebody else to do it. I stuck my knife in it. I didn't want 
to get up there and get hurt. He got somebody else and 
paid them $15.00 to paint it. 
'' Q. Have you done any other work for ,them in the last 
year7 
''A. I inspected the big fire tank and they got some peo-
ple from Richmond to paint it. (R., p. 5.) 
'' Q. You are an expert mechanic? 
"A. Yes, sir. They told me not to work any more. I 
was supposed to direct and watch the men and all emplovees 
was supposed to report all accidents to me. (R., p. 6.) .. 
"Q. Was the nature of the work you were doing for the 
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Gloucester Furniture Corporation the same as you did for 
the Ch~sapeake Corporation? . 
''A. No, it wasn't the same. In a mechanical way it would 
be. That would be kind of hard for me to answer. 
"Q. Does it come under the supervision of. an expert me-
chanic? 
"A. Yes, sir; scaling labor. Yes,.sir; it would. (R., p. 
7.) . . 
'' Q. · Last year you put up this tank, according to your re-
port and Mr. McKay's? 
''A. Yes, sir. 
'' Q. That was the last 'vork you had done until .you 
straightened up the smokestack that the wind blew over? 
''A. Unless I inspected a tank. 
"Q. How long would it take t 
''A. About an hour's time to climb up the ladder and scrape 
off the paint they would scale the job over. Approximately 
an hour each time; three hours. (R., p. 8.) 
'' Q. Would you estimate that you would work a day a 
month out of the year on an average for the Furniture Com· 
panyY 
"A. More than that. 
''Q. How much time would you estimate you worked for 
them! 
"A. Eighty-six hours. How much is that? (R., p. H).) 
'' Q. Ten and three-quarter days. 
''A. I did that much outside of painting the stack. 
'' Q. When you were hurt, you were putting bands around 
tl1is smokestack Y 
''A. Yes, sir. 
'' Q. Your duties a.t the Chesapeake Corporation are those 
of a mechanic and I believe you told me you were doing such 
things as packing puinps, retubing of evaporators, rolling 
tubes and retubing boilers, pouring babbitts in bearings, etc. 
In other words, most of your time, about ninety per cent of 
it was spent in the boiler room? . 
''A. I don't know whether I would be safe in saying that; 
when it comes to saying that. I don't know whether it would 
be right in saying ninety per cent in the boiler room. So 
much of my time was spent on the pipe lines; four hundred 
and fifty pounds of steam, line running from the power-
house to the paper mill. That time was outside. We had 
to keep those lines up; keep the gaskets in the line ; and 
turbines and repairing of motors and generators at the air 
compressor and lurbines at the mill. -.-
'' Q. Work of a mechanic? 
"A. Yes, sir, in general. 
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RE-DIRECT. 
'~Q. Mr. Graham, I forgot to ask you one thing. Is it 
customary for the Chesapeake Corporation to do their own 
incidental repairs, such as pipes and things like that Y (R., 
p. 12.) 
''A. In the power-house, we do it all. 
'' Q. Don't the mechllllltics i1~ the power-ho1t.se repO!ir the 
stacks? 
''A. Yes, sir. 
'' Q. All stacks are in the pou)er-house, except the recovery 
~tack? 
''A. Yes, sir. 
'' Q. And you have been doing that for the Gf.ou,ce.~ter Fur-
niture a ompany? 
"A. I did that worlc a·1·ul paint the .stacks. (R., p. 13.) 
RE-CROSS EXAMINATION. 
'' Q. You say your work is repair work at the Chesapeake 
Corporation? 
''A. Yes, sir. 
"Q. How many smokestacks over there? 
''A. Five stacks in the boiler room. . 
'' Q. How much of your time· do you work on that Y 
"A. Approximately three hours to a stack and we paint 
those sta{CkS' every th·ree rnonth.s ood on the inside of the• 
stacks we have to take particular pains with and I don't 
know how long it takes. We have to climb the inside with 
a rope fall and dig the sulphurous gas that collects in that 
·stack. 
'' Q. A very small part of your time is spent on stacks 7 
''A. Yes, sir, a very small percentage. Even if there were 
five big stacks, it would be a small percentage of the time. 
''By Commissioner Kizer: 
'' Q. Can you tell how much you have drawn in the way 
.9f wages from the Chesapeake Corporation in the last twelve 
months and how much you have drawn in a like period 
from the ·Furniture Company? 
''A. From the Furniture Company $75.00, $15.00 and $7.00 
in the last year." (R., pp. 15-16.) 
It seems clear from the reading of all of the above testi-
mony, and not accepting the portion 'of an answer to any 
one question that the claimant was injured while doing work 
of an identical nature that he had been doing for the Chesa-
peake Corporation. · 
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THE LAW. 
Three Methods of C omp~tting Average Weekly Wages. 
In 1924, in the case of Brown v. Cre~t Coal Company, 
6 0. I. C. 98, Commissioner Kizer, then Chairman, enumerated 
three methods by which average 'veekly wage may be de-
termined. In order to do this, it is necessary to quote Sec-
tion 2 (c) of the Act describing ho'v this shall be done: _ 
. '' 'Average weekly wages' shall mean the earnings of the 
injured employee in the employment in which he was work-
ing at the time of the injury during the period of :fifty-two 
weeks immediately preceding the date of the injury, diVided 
by fifty-two; but if the injured employee lost more than 
seven consecutive calendar days· during such period,. although 
· not in the same week, then the earnings for the remainder 
of such :fifty-two weeks shall be divided by the number of 
weeks remaining after the time so lost ha.s been deducted. 
Where the employment prior to the injury extended over a 
period of less than fifty-two weeks, the method .of dividing 
the earnings during that period by the number of .weeks 
and parts thereof durin~? which the employee earned wages 
shall be followed: proVJ.ded results fair and just to both 
parties will be· thereby obtained. Where by reason 'of a 
shortness of time during which the employee has been in 
the employment of his employer or the casual nature or terms 
of his employment, it is impracticable to compute the average 
weekly wages as above defined, regard shall be had to the 
average weekly amount which during the fifty-two w-eeks 
previous to the injury was being earned by a person of the 
same grade and' . character employed in the same class of 
employment in the same locality, or community.'' 
''But where for exceptional reasons the foregoing would 
be unfair either to the employer or employee,. such oth~~~ 
method of computing average weekly wages may be resorted 
to as will most nearly approximate the amount which th~ 
injured employee would be earning were it not for the in:-
jury. 
'''Wherever allowances of any character made to an em-
ployee in lieu of wages are specified part of (he wage.:.con-
tract, they shall be deemed a part of his ·earnings.'' 
The first method is based on a period of employment 
of sufficient duration on which to formulate an average .. The 
second method permits the aver~ge to be determined by 
taking the wage earned by the other employes in the same 
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class of work in the same locality, or community. The third 
method_ provides that any manner of determining the average 
'vage can be used that will most nearly approximate the 
amount which the injured employee would be earning were 
it not for the injury. In the case of- Hounshell v. Stottega 
Ooke and Goal Oompa;ny, 11 0. I. C. 20,. Chairn1an Handy 
enumerated four methods of arriving- at the average weekly 
wage, but Commissioner Kizer has combined the first two 
methods outlined by Chairman Handy into one class. In 
this discussion we will follow Commissioner Kizer's three 
methods of determination. 
In the opinion upon "rhich the award of April 7th in this 
case was based, Commissioner Kizer says : 
·· ' 'It further shows that on occasions the Gloucester ~,ur­
niture Corporation would arrange with Graham to perform 
such work in his line, he being an expert mechanic and per-
haps the only man in that neighborhood capable of repair-
ing a smokestack.'' 
It seems clear from this statement tl1at the claimant, when 
he was injured while working for the Gloucester Furniture 
Corporation, was performing the same type of·work that he 
was accustomed to do for the Chesapeake . Corporation. 
First Method of Determin-ing Average Weekly Wages. 
. Average weekly wages as defined under Section 2 (c.) of 
the Act in the ordinary case a.re : 
n~he earnings of the injured employee in the employ-
ment in which he was working at the time of the injury dur-
ing the period of fifty-two weeks immediately preceding the 
date of the injury, divided by :fifty-two; but if the injured 
employee lost more than seven consecutive .calendar days 
during such period, although not in the same week, then the 
.earnings for the remainder of such fifty-two weeks shall be 
divided by the number of weeks remaining after the time 
so lost has been deducted. Where the· employment prior to 
·.the injury extended over a period ()f less than fifty.;.two weeks, 
the method of dividing the earnings during that period by the 
number of weeks and parts thereof during which the employee 
earned wages shall be followed; provided, results fair and 
just to both parties will be thereby obtained.'' 
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The majority of cases under the Compensation Law come 
within thi·s classification for determining the average weekly 
wage. 
In the case of Mooney v. Fugate, 14 0. I. C. 229, affirmed 
by the full Commission, 14 0. I. C. 367, the claimant worked 
from June 22, 1931, to August 8, 1931, at an average weekly 
wage of $17.89. From August 17, 1931; to January 14, 1932, 
he had been doing work of the same grade and character, 
but with another employer, at a wage of $14.15. It was con-
tended by the defendant that the rate of compensation should 
have been based on his wage 'vith the latter employer. The 
Commission held otherwise, however, holding that the average 
weekly wage was determined ny the amount earned by the 
claimant during the fifty-two weeks prior to the injury, where 
the claimant is performing work of the same grade and char-
acter. Chairman Nickels, in the majority opinion, states: 
"It must be remembered that the record in this case shows 
conclusively that the deceased was doing the same grad~ and 
character of work for both employers . . . the only difference 
being one of five cents per hour in the 'vage scale.'~ 
In the case of Norris v. Darling and Lathrop, 5 0. I. C. 704, 
the claimant worked three days a week for Darling at a wage 
of $18.00 per week, and three days a week for- Lathrop at a 
wage of $18.00 per week. While working for Darling he was 
injured, and it was held that he should be compensl\ted on the 
basis of his earnings from both employers, but that the pay-
ment of compensation should be by the employer in whose 
service .he was injured. The Commission in that case dis-
tinguishes between ''joint'' employment and ''concurrent-'' 
employment. The opinion states: 
"Under some of the acts, express provision is made for a 
case in which the employee works at the same time for several 
employers, or at different times under concurrent contracts 
of employment, his earnings being taken as if all the services 
were performed for the employer in whose service he was 
injured. Substantially the same conclusion has been arrived 
at by way of construction· in the absence of the express pro-
visio:p.." 
The decision in the Norris case was based on the case of 
In re Howard, 125 N. E. 215. In Schucker v. Beecher rf Barr, 
6 0. I. C. 767, the Commission, in arriving at an average 
weekly wage for the claimant, considered his earnings with 
the previous employer. In cases in which the Commission 
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has considered the fi.rst method of determining the average 
weekly wage aTe the following: 
Stump v. Augusta Lime Cmnp{lln,y, 10 0. I. C. 179. 
Bledsoe v. Stonega Coal&· Coke Co., 10 0. I. C. 5. 
Jackson v. Ess.ex Coke Cmnpa.ny, 6 0. I. C. 1179. . . 
Cosby v. Board of Superviso1·s of Halifax County, 6 0. I. C. 
1009. 
Spillman v. Lewis Jones Knitting Company, 8 0. I. C. 776. 
The Commission has refused to consider wages earned in 
employment where the grade and character of the work was 
not the same as that which he was doing when injured. 
Rucker v. Sears, Roebtttck and Cotnpany, 11 0. I. C. 582. 
Farmer v. Seward, 11 0. I. C. 556., 
May v. Stonegap Ool~iery Co., 2 0. I. C. 12. 
Bowen v. The William Schluderberg-T. J. Kt~Jrdle Co., 14 
0. I. C. 490. 
Thompson v. Herbert, 4 0. I. C. 310. 
The Thompson case, sttpra, was cited by counsel for the 
employer in their brief before the full Commission, as au-
thority against inclusion of wages earned by the claimant 
while working for the Chesapeake Corporation. Commis-
sioner Kizer, who also wrote the opinion in that case, states: 
"The opposing contentions of the parties with regard to 
the average wemdy wage places upon the Commission the 
necessity of construing Section 2-c of the Workmen's Com-
pensation Act. This section provides three methods of arriv-
ing at an average weekly wage. These methods may be set 
out by quoting from the law. · 
''1. ' '' Averag·e weekly wages'' shall mean t:he earnings of 
the injured employee iJn, the employment in which he ·U'as 
working at the time of the in.iury during the period of fifty-
two weeks immediately preceding the date of the injury, 
divided by fifty-two, etc., or if the period were less than fifty-
two weeks the shorter period may be used on the above basis, 
provided the results obtained woUld be fair to both parties.' 
"2. 'Where, by reason of a shortness of time during which 
the employee has been in the employment of his employer 
* • • it is impracticable to compute the average weekly wages 
as above defined, regard shall be had to the earnings of a 
person of the same grade and character employed in the same 
class of employment in the same locality, or community.' 
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"3. 'But where, for exceptional reasons, the foregoing 
would be unfair eitl1er to the employer or employee1 such 
other method of computing average weekly wages may be 
resorted to as will1nost nearly approximate the amount that 
the injured person 'vould be earning were it not for the in-
jury.' 
"Of the foregoing methods, it is obvious that the second 
one could not be applied in this case, beca·use there is no one 
whose duties were similar to those of the deceased in that 
locality or community. 
''Method No. 1 is a method obviously intended to oo used 
whenever practicable, and mandatory in its terms and allows 
the Commission no discretion. 
''Plan No. 3 would place some discretion upon the Com-
mission in arriving at a wage that would approximate what 
the injured person would be earning if he were not disabled 
or dead. 
''The Commission concludes that the average weekly wage 
of the deceased should be computed upon his earnings for the 
period of fifty-two weeks preceding the injury, under Method 
No. 1, above named. This man had been working at the 
cold storage plant for a period of seven years. ·His duties 
were varied and changed somewhat from time to time as neces-
sity demanded. The mere fact that the plant changed owner-
ship ten weeks prior to his death has no bearing whatever 
in the method to be employed. in computing the average 
weekly wage of the deceased, unless at that time there was an 
entire change in the duties of the deceased. Such a. change 
must have been of a nature to enable the Commission to say 
that he was in a different employment. The definition of 
the term 'employment' in that section has been held to be 
.governed not by the person employing the employee, but by 
the duties performed. However, to say that a man, whose 
duties had for a number of years been varied to such an 
extent that he might be called a 'handy man', has changed 
his employment with every slight change of duties would 
be unreasonable. 
''Claimant is contending that in computing the average 
weekly wage for the fifty-two weeks preceding death regard 
should be had to the earnings. of the deceased as a school 
t'eacher, and in support of that contention invokes the doc-
trine illustrated by the well-known stevedoring case in Massa-
chusetts, in which a stevedore, injured while in the employ-
ment of one shipping concern, was compensated upon the 
basis of the wage earned by him weekly when working for 
several concerns during the same week. A similar decision 
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has been rendered under the section of the Virginia statute 
now under consideration. This, however, is compensating 
the man on the basis of his earnings in the employment in 
which he was engaged, namely, stevedoring. The same prin-
ciple applies where a man was night watchman for several 
different employers. In all of these illustrations the man 
is engaged in the same employment. 
''In the case before us, however, the man's duties be-
came lessened with his regular employer, and he was per-
mitted by that employer, largely as a matter of accommoda-
tion, to engage during certain hours in a totally different 
employment. To include earnings of this different employ-
ment-school teaching-in the computation of the average 
weekly wage in this case would nullify the langua.ge in Sec-
tion 2-c, which reads: 'Average weekly wages shall mean 
the earnings of the injured employee in the em,ployment in. 
which he was working a.t the time of the inj-ury.' It, there-
fore, follows that. the average weekly wage of the deceased 
should be computed by taking his earnings for the fifty-two 
weeks preceding injury without including his earnings as a 
school teacher. This average, as was found in the facts, was 
$15.86 per week.'' 
''Earnings of the injured employee in the employment in 
which he was working,'' refers to the type and character of 
work being performed rather than to the employer. See 
Mooney v. Fugate, su.pra, and Davis v. Stonega Coal and 
Coke Co'mpany, 12 0. I. C. 478, in which it is said: 
''Again, the average weekly wage should be determined 
upon the wage received by the employee in the grade of work 
at which he was engaged at the time of his accident ... 
It would seem clear that the earnings of the employee relate 
to the reward for work or labor in his particular occupa-
tion . . .. " 
This exact type' of case has never been passed upon by our 
Supreme Court. The Commission has considered this type 
of case in the 8 chuclcer, Morris and Mooney cases above 
quoted. 
In the case of In re Howard, 125, N. E. 215 (Ind.) 1919, the 
employee was working under three separate contracts as a 
Janitor, under which he received from A. $1.25 per week, 
from B. $12.50 per week and from C. $4.25, making a total 
of $18.00 per week. lie was washing windows for A. and 
·fell out of a window and was killed. The Supren1e Court 
held that compensation paid his widow should be based on 
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the total ea1·nings from the three employers. After quoting 
Section 76 on average weekly wage, which is identical with 
our Section 2 (c), the Court said : 
''Average weekly wage shall mean the earning of the in-
jured employee in the employment in which he was working 
at the time of the injury during the period of fifty-two weekf;\ 
immediately preceding the date of the injury, divided by 
fif~y-two.'' · 
''Quoting Honnald (Vol. 1, p. 585) : 
" 'In the case of concurrent contracts of service, that is, 
contracts running concurrently in respect to successive and 
separate employment, the computation of ·weekly earnings 
as a basis of an award is to be made as if all the earnings 
were earned in the employment of the one who was employer 
at the time of the injury, provided the services are performed 
in the same occupation.' 
''He was not in 'joint service' of his employers, but in 
the employ of all, under concurrent contracts of service. 
There is no provision in the act for the joint liability of em-
ployers who hold independent, concurrent contracts with the 
same employee ... The amount she should receive must 
depend upon- the construction of clause '0' of Section 76, 
supra ... Does this definition mean that the average weekly 
wage of Howard is. the amount he was receiving for the one 
employer for whom he was washing windows at the time, 
or does it mean the amount he was receiving in his employ-
. ment of janitor? What is meant by the words 'in the em-
ployment'? · Webster define,s 'employment' as 'occupation, 
.business which engages head or hands'. Worcester says 'em-
ployment' means, 'business, occupation, object of industry, 
engagement, vocation, calling or profession'. If we apply 
these definitions to the work 'employment' as used in clause 
(c) of Section 76, as we must, then, under the facts in this , 
case, Howard's employment was that of janitor, and he was 
engaged in that employment for three employers, and in-
jured while so employed. 
"It follows that the compensation to be paid to the widow 
should be based upon the total earnings received by Howard 
from his three employers.'' .. 
In Gillen v. Ocea;n .Accident ~-Guarantee Company, 1913 
(Mass.), 102 N. E. 346, a stevedore was employed by s~veral 
companies and injured while working for one. The nature 
of the work was the same for all companies and compensa-
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tion was awarded on the basis of the total earnings with all 
companies. In this case it was stated: · 
"Weekly wages, as used in the first sentence quoted above, 
plainly mean all the wages which the employee received in 
the course of a permanent employment . . . Altho not stated 
in precise words, we think the general import of the Act is 
to base the remuneration to be paid upon the normal return 
received by workmen for the grade of work in which the par-
ticular workman may be classified.'' 
In the case of Western Metal Supply Co. v. Pillsbury, 172 
(Cal.) 407, Annotated Cases, 1917 E, 890, 156 Pacific 491, 
Mason, a night watchman, was employed by the plaintiff 
at $30.00 per month. He also worked for five other employers 
for a total wage of $116.00 per month. In awarding com-
pensation on the total wages received from all the employers, 
the Court said: 
- "Finally, the petitioner claims that the award against it 
should be based, not upon J\{ason 's total earnings, but upon 
the amount, i. e., $30.00 per month, which he received from 
it. The solution of this question is by no means free from 
difficulty. At first sight there is much plausibility in the con~ 
tention that an employer whose lia.bility is based on the earn-
ings of his employee should not be compelled to pay an award 
measured by the earnings received by the employee from 
others. The statute contains no provision which can be said 
to point to a clear solution of this problem. Probably the 
framers of the Act did not have in mind the specific case of 
a. workman employed in a given capacity by different em-
ployers, to each of whom he rendered services for a portion 
of his time. It must be remembered, however, that the main 
purpose of the Act is to indemnify the workman for the loss 
suffered by him. The indemnity takes two forms; the fur-
nishing of medical attention, and the payment of a propor-
ti~~ of the earnings lost in conseq~enc.e of the injury. . In 
case of death, the amount payable is a percentage 'of the 
average annual earnings of the deceased employee'. A fair 
compensation is to be paid to the employee, or to the de-
pendents who have lost in him their source of support. It 
should be based upon the amount which the ~mployee. was. in 
the habit of earning in the particular k~nd of employment 
rather than the amount which he had been receiving from 
a particular employer ... There is undoubtedly an element 
of hardship in throwing the entire burden upon the applicant. 
The burden is, however, thrown upon it under the Act by 
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reason of the fact that the employee was killed while in its 
service.'' 
A workman who is employed under separate concurrent 
contracts is entitled to compensation based upon his entire 
wages under such contracts upon reooi ving an injury while 
in the performance of his duties on one of the contracts. 
Ho;ndfield Petroleum Company, et al., v. Allen, et al., 11 Pac. 
(2) 175 (Okla.), 1932. 
In Bamberger Electric R. R. Co. v. Industrial Commission 
of Utah, 203 Pac. 345 (Utah), 1921, under Section 3142 of 
the 1917 Code : 
''The average weekly wage of the injured person at the 
time of the injury shall be taken as the basis upon which to 
compute the benefits.'' 
In setting 'aside an award against two concurrenlt em-
ployers, the Court said : 
"In Western Metal Supply Oompo;ny v. Pillsbury, it was 
held that a night watchman employed by six different firms 
was an employee of the one on whose premises he was killed 
while in the discharge of his duty. 
''The award, however, was properly based on the aggre-
gate amount he received from the six firms by whom he was 
employed, and not upon the earnings he received from the 
employer in whose service he was killed. 
~'In our opinion Berg was not in the service of the Railroad 
Company in doing the work in which he was engaged when 
killed, but at that time he was in the service of the Power 
Company, who should pay the full amount of the award, based 
upon the total amount of his earnings received by him from 
both companies. The Commission is, therefore, directed to 
vacate the award, and proceed in accordance with the views 
herein expressed.'' 
In Btatndard Accident Insurance Company v. Industrial 
.Accident Comnnission, et al. (Cal.), 1932, 11 Pacific (2), 401, 
where there was an appeal taken from an award against joint 
employers, the Court said: 
"It is conceded by petitioner that, if the injury had oc-
curred while the deceased was in the employ of both em-
ployers, but while the deceased was acting solely within the 
scope of the employment of petitioner assured, an award 
against petitioner alone for the full death benefit based upon 
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the total earnings from both employers would have been 
proper.'' 
An employee, having been employed generally as corral 
boss for a teaming contractor, who rendered incidental 
service in feeding hogs for the same employer, could recover 
compensation on the basis of his average annual wages re-
ceived .in all similar work done by him. Fidelity Union 0(1,8-
ualty Company v. Carey (Texas), 1932, 55 S. W. (2) 795. 
In a case almost identical with the case now presented 
Anderson v. Roberts-Karp Hotel Co., 1927, 171 Minn. 402, 
214 N. W. 265, an employee worked as a hotel porter for 
$90.00 per month for several years. He also worked for an 
independent employer, performing similar services, for which 
he received $17.00 per month. The Supreme Court of Minne-
sota affirmed the award of the Industrial Commission grant-
ing compensation on the basis of the total amount earned 
from both employers. In that case it is said: · 
"The statute does not specifically define the rights of a 
workman in such a situation. Section 4277 G. S., 1923, pro-
vides for the case where a workman is employed and paid 
jointly by two or more employers subject to the Act . . . 
but, the claimant is not within this provision . . . Section 
4325 G. S'., 1923, provides, 'Daily wage as used in this Act 
shall mean the daily wage of the employee in the employ~ 
ment in which he was engaged at the time of the injury' 
. · .. This seems to be· the only only provision which applies 
to the present case and what the Legislature ~ntended by 
the expression 'daily wage of the employee in the employ-
ment in which he was engaged at the time of the injury' as 
applied to a case in which the ·workman performed similar 
services for two or more independent employers, giving a part 
of his time to each, is not entirely c]ear. Other courts con-
fronted by a similar problem have held that it means the 
aggregate of his usual earnings in the kind of work in which 
he was engaged at the time of the injury; that the term em-
ployment as there used means the particular trade, occupa-
tion, or business in which he was then engaged . . . The pur-
pose of the statute is to give compensation for loss of earn-
ing power 'caused by accident arising out of and in the course 
of the employment'. Where a workman who works under 
separate contracts for different independent employers is in-
jured while working for a particular employer, he has no 
recourse against the other employers, for the injury did not 
arise out of any service performed for them. There is force 
in the argument that the liability of an employer under the 
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act ought to be measured by the amount earned in the work 
performed for him, and not by the amounts earned in work 
performed for others with whom he was no connection. But 
the disability was incurred in his service. The statute in-
tends that the workman shall receive the prescribed com-
pensation for the loss of earnings resulting therefrom. If 
such an employer is liable for only a part of such compen-
satiQn, the workman must lose the remainder. The .statute 
provides that where an employee who works only a part 
of the day is injured, he shall receive compensation on the 
same basis as if he had been working full time at the same 
rate of pay. Under that provision the compensation is not 
based on the amount actually received by the workman, but 
on the amount of his normal earnings in that employment. 
We think it was the purpose and intent of the Legislature 
that the compensation in cases like that here presented should 
be based on the amount earned by the employee in the par-
ticuU:tr calling or kind of employment in which he was en-
gaged when injured.'' 
In at least two states, Pennsylvania and 1\faine, the Legis-
lature has recognized the fairness of including an employee's 
total earnings while working for differ~nt employers in the 
same kind of work, and has incorporated in the average 
weekly wage section a stipulation that the total earnings from 
all employers shall be included in the average weekly wage. 
·see Jua;n's Case, 134 Atl. 161 (Me.), 1926; ·Gar·man v. Cambria 
Trust Co., 88 Penn. Supreme Court 526. -
J(ing's Case (191'9) (Mass.), 125 N. E. 153, seems to be a 
leading case most frequently cited as authority against ac-
ceptance of total wages from different employers in arriving 
at an average weekly wage. In this case the employee worked 
for a printer at $28.00 per week during the week and each 
Saturday night worked for a newspaper for $9.20 over· a period 
of more than one year. Compensation was awarded on a 
wage of $31.52, being the average wage of a person similarly 
employed by the newspaper in the same grade and character 
of work. The award was reversed and the minimum rate of 
compensation awarded, based on the wage of $9.20. In mak-
ing the original award it appears that the Commission ac-
cepted the wage of a person si:Qlilarly employed due to the 
shortness of time worked by the .injured employee. The 
Supreme Court held that the claimant had worked long enough 
to arrive at his wage with the newspaper and that it was 
improper to accept the wage of another person similarly 
employed. The case does not indicate that the question of 
total earnings was ever raised, nor does it indicate that the 
l . 
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work with the printing company and the newspaper were 
work of the same grade and character. This, we believe, 
easily distinguishes this case from the cases cited above. 
King's case is, we believe, in line with the decisions of the 
Virginia Commission. In the case of Bowen v. Schluderberg-
Kurdle Co., supra, the Commission would not consider the 
earnings unless the work was of the same grade and charac-
ter. 
Second Method of Determining Average Weeld11 Wage. 
''Where by reason of a shortness of time during which 
the employee has been in the employment of his employer or 
the casual nature or terms of his employment, it is imprac-
ticable to compute the average weekly wages as above de-
fined, regard shall be had to the average weekly amount which 
·during the :fifty-two weeks previous to the _injury was being 
earned by a person of the same grade and character em-
ployed in the same class of employment in the same locality 
or community." 
Cases decided by the Virginia Commission under this 
method of computing average weekly wage include: 
Morton v. Richmond Ceda'r Works, 3 0. I. C. 16. 
Gochenour v. Shenandoah Valley Fair Association, 3 0. I. 
c. 609. 
Chesser v. Stonega Coke and Coal Co., 3 0. I. C. 72. 
Robinson v. The County of Bath, 3 0. I. C. 102. 
Stokey v. Freehold LUmber Co., 6 0. I. C. 261. 
Johnson v. Virgi-nia Iron, Coal a;nd Coke Co., 50. I. C. 496. 
Neeley v. Hawthorn~ Coal Corp., 6 0. I. C. 30. 
Morelock v. Bernard, 9 0. I. C. 1009. 
Baum v. Wilson, 8 0. I. C. 535. 
In the Neeley case, supra, the Commission due to the short-
ness of time that he had been working with the employer 
. when injured, allowed employee's earnings with the previous 
employer to be included to make up his average weekly wage. 
See also McGrayer v. Colurn.bia Casualty Company, et al., 
1931 (Ga.), 160. S. E. 556. 
Third Method of Determinin.g Average Weekly W a,qe. 
''But where for exceptional reasons the foregoing would 
.be unfair either to the employer or employee, such other 
method of computing average weekly wages may be r.esorted 
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to ·as will most nearly approximate the amount which the in-
jured employee would be earning were it not for the injury.'' 
Where neither of the first two methods is practicable, the 
Commission has used this last method of arriving a.t a fair 
average weekly wage. . The test under this method is to 
fairly compensate the employee for the earnings which he 
would be making were it not for the injury. See Caldwell v. 
The County of Craig, 3 0. I. C. 129; Neeley v. Hawthorne 
Coal, Co., 6 0. I. C. 30. . 
CONCLUSION. 
. . 
In the opinion of .April 7, 1937, in this case, it is not stated 
how claimant's average weekly wage has . ooen determined. 
Under either of the three methods for computing the average 
weekly wage adopted by the Virginia. Commission, it seems 
that the claimant is clearly entitled to the maximum rate of 
compensation. If the £rst method is used, it seems clear 
that the wages earned in concurrent employment with the 
Chesapeake Corporation and the Gloucester Furniture Cor-
poration would entitle him to the maximum rate of compen-
sation. 
If the second method is used, and the average wage of a 
person similarly employed in the same grade and character 
of work in the same locality and community is taken as a 
basis for the average weekly wage, by the opinion of" Chair-
·man Kizer, the claimant's wage with the Chesapeake Corpora-
tion would have to be taken as a basis for his average wage. 
The opinion strongly intimates that the claimant was the 
only person in this neighborhood capable of doing the work 
he was doing when injured. The period of employment was 
very short, and it is not, we believe, unfair to take his own 
wage with the Chesapeake Corporation as that of a person 
similarly employed in the same grade and character of work 
in the same class of employment in the same locality and com-
munity. It seems that this Honorable Court is almost justi:: 
:tied in taking judicial notice of the fact that an average em-
ployee working 48 hours a week at seventy-five cents an hour 
is entitled to the maximum rate o£ compensation. 
If the third method is used, the claimant would clearly 
be entitled to the maximum .amount of compensation. His 
evidence is very clear that he earned over $36.00 a wook for 
the year preceding the injury. Except for the injury, he 
would now be earning this amount, and this, we believe, clearly 
comes within the third method of computing compensation 
based on the average weekly wage. 
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For the foregoing reasons your petitioner prays that an 
appeal.and supersedeas may be awarded him and the award 
of the Industrial Commission herein complained of be re-
viewed and reversed, and that judgment be entered by this 
Honorable Court in accordance with the principles herein con-
tended for. 
And your petitioner will eve·r pray, etc. 
Your petitioner avers that attached hereto is a certified 
copy of statement of Findings of Fact, Conclusions of Law, 
and other matters pertinent to the claim, as shown by the 
records of the Industrial Commission, and ask that it be 
filed with, and as a part of, this petition for an appeaL 
Your petitioner avers that a copy of this petition for an 
appeal has been delivered to opposing counsel, Sinnott and 
May, attorneys at law, Richmond Trust Building, Richmond, 
Virginia, on the 3rd day of July, 1937, before this petition 
. was presented to the Court or a Judge thereof, or :filed with 
the Clerk of the Court. 
Counsel for the petitioner desire to state to the Court orally 
their rea$ons for requesting a review and reversal of the 
award of the Industrial Commission by this Court. 
LELAND L. GRAHAM, 
By E. M. PARRISH, 
PARRISH, BUTCHER anCI 
E. M. PARRISH, 
R. R. PARRISH, 
Of Counsel. 
PARRISH, · 
Counsel for Petitioner. 
I, R. R. Parrish, an attorney-at-law, practicing in the 
Supreme Court of Appeals of Virginia, do certify that in my 
opinion it is proper that the award complained of in the 
foregoing petition for an appeal should be reviewed by the 
Supreme Court of Appeals of ;virginia .. 
R. R. PARRISH. 
Received July 3, 1937. 
M. B .. ·wATTS, Clerk. 
Appeal granted and supersedeas awarded. Bond, $1,000.00. 
EDW. W. HUDGINS. . 
7/31/37. 
Received August 3, 1937. 
1\I. B. WATTS, Clerk. 
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RECORD 
Leland L. Graham, Claimant, 
v. 
Gloucester Furniture Corporation, Employer; Liberty Mutual 
Insurance Company, Insurer. · 
Claim No. 362-126. 
Claimant appeared in persori. E. M. Parrish, Attorney-
at-Law, State-Planters Bank Building, Richmond, Virginia, 
for the Claimant. W. L. Wharton, Resident Claims ~ianager, 
Liberty Mutual Insurance Company, Central National Bank 
Building, Richmond, Virginia, for the defendant. 
Hearing before Chairman I{izer at Richmond, Virginia, 
March 31, 1937. 
All witnesses having been duly sworn, the following testi-
mony was ~taken: 
Chairman Kizer: Is this the only witnessY 
Mr. Parrish: If we can prove his average weekly wage. 
·· · Chairman Kizer: There is no- denial that this 
page 2 r claimant received an accident on March 2, 1937, and 
the only question for determination is the average 
weekly wage? 
Mr.· Parrish: That is my understanding·. 
Mr. Wharton: That is right. 
LELAND L. GRAliAM. 
By Mr. Parnsh: 
Q. Your ·name is· Leland L. Graham t 
A. Yes, sir. 
Q. What is your occupation' 
A. Mechanic in the Power-House, for the Chesapeake Cor-
poration. _ . . 
· Q. How long have you been working for the Chesapeake 
Corporation7 - · · 
A. Little over nine years; approximately ten years. 
Q. What was your hourly wage at the Chesapeake Corpora-
tion. -
A. Seventy-five cents an hour. 
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Q. How many hours do you work Y 
A. I work forty-eight. 
page 3 ~ Q. Average forty-eightY 
A. Six days a week, eight hours. 
Q. What is your average weekly wage at the Chesapeake 
Corporation 7 
A. $46.00 a week. Counting over time, I will average more. 
That is my regular routine wage and it runs up to $40.00 or 
$6.00, with the other time. That is my regular wage ; $36.00. 
Q. You say you are a mechanic Y 
A. Yes, sir. · 
Q. What are your duties in the Power-Housef 
A. General repair and upkeep of all machines. 
Q. Is that in and outside of the Power-HouseY 
A. In and outside, pertaining to·power. 
Q. How long have you been doing work for the Gloucester 
jj1urniture Corporation, Mr. Graham? 
A. For approximately three years; off and on. To be posi-
tive, but it might be more, I would have to think a while; have 
to get my card and check book. I worked with Me-
page 4 ~ Carthy before he died. McCarthy and myself 
worked on the 4th of July. The man· paid us.$91.00 
for putting the stack up, approximately three years ago. 
Q. How much were you paid for the work at the Gloucester 
Furniture Corp.oration Y 
A. If it is on the ground I charge $1.00 or $1.25 per hour 
with Mr. McKay. The work has been cheaper than they 
could get anybody from Richmond. If they had to get the 
work contracted, it would run more and I tell that I will 
do the work and get from seventy-five and up higher it goes, 
it is higher; $1.50. Like on a smaller tank it runs a little 
cheaper. The higher I go, the more I charge him; especially 
if I am on a tank. · 
Q. Mr. Graham, could you state how much work you have 
. done for them in the fifty-two weeks preceding March 2nd Y 
A. I had a job amounting to $78.00 for them. 
By Chairman Kizer: 
Q. When you say for them, who do you mean Y 
A. Furniture Company. 
page 5 ~ By Mr. Parrish: 
Q. What work were you doing? 
A. Installing a water tank. 
Q. Is that the only job? 
A. They cut it out. I erected it for them. I put it up 
and built it. 
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Q. Wha.t other work have you done that year~ 
A. Painting a stack the same year and climbed. up the 
other stack to paint it and I saw it was defective and got 
down as quickly as I could and told them· they would have 
to get somebody else to do it. I stuck my knife in it. I 
didn't want to get up there and get hurt. He got some.:. 
body else and paid them $15.00 to paint it. 
Q .. Have you done any other work for the1u in the last 
yearY 
A. I inspected the big fire tank and they got some peo-
ple from Richmond to paint it. 
Q. Mr. Graham, what were your hourly wages' 
A. Those boys were to paint the tank, but they used me 
as an inspector, to pass it up. I went up there and found 
the tank· wasn't done right and they had to do 
·page 6 ~ it over and the next three day I found it wasn't 
. done right. I wouldn-'t 0. l(. the work and they 
-had to do it over. 
Q. Could you approximate the number of hours you worked 
·for the Gloucester Furniture people? 
A. Roughly. I could if I was home. 
Q. Would you say you 'vould average from $1.00 to $1.25 
or $1.50Y 
A. I would average more $1.25. 
Q. Would it be fair to say you averaged between $1.25 
and $1.50 an hour Y 
A. Yes, sir. Lot of the jobs these people charge $1.50, 
I would telll\1:r. McKay to put it down $1.50 and if it would 
run several dollars to put it $1.25. 
Q. You are au expert mechanic? . 
A. Yes, sir. They told me not to work any more. I was 
supposed ·to direct and 'vatch the men and all employees 
was supposed to report all accidents to me. 
Q. Was the nature of the work. you were doing 
·page 7 ~ for the Gloucester Furniture Corporation the same 
as you did for the Chesapeake Corporation Y -
A. No; it wasn't the same. In a mechanical way it would 
be. That 'vould be kind of hard for me to answer. . 
Q. Does it come under the supervision of an expert me-
chanicY 
A. Yes, sir; scaling labor. Ye~, sir; it would. 
By Mr. Wharton: 
Q. Mr. Graham, I notic~ I was .here to see you back on 
March 11th, at which time your wife was .in here and she 
read back the statement to you and you said .it was cor-
rect. I stated at that time that I wanted to get the facts. 
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A,t that time you estimated that you worked for the Glou-
cester Furniture Company sometimes· thirty minutes, some-
times it will be two hours and sometimes all day, but you 
couldn't estimate how many days you worked? 
A. That would be hard to estimate, lying on the bed. I 
kept a record of it at home. · 
Q. I notice in a report sent in by Mr. McKay, Manager, 
it is given as seventy-five cents an hour. Mr. Me-
page 8 ~ Kay, the :1\{anager, said before you had worked for 
seventy-five cents an hour, but at this particular 
time nothing had been said about the wage and he assumed 
it was seventy-five cents 7' 
A. That is right, but he gave me more always. He could 
be safe and say he would make it seventy-five cents. He 
didn't remember the figures, ·but it would be $1.25 or $1.50 
per hour. I would be satisfied to let it go at seventy-five 
cents. 
Q. Last year you put up this tank, according to your re-
port and Mr. McKay's? 
. A. 1res, sir. 
Q. That was the last work you had done until you straight-
ened up the smokestack that the wind blew over 7 
A. Unless I inspected a tank. 
Q. How long would it take Y 
A. About a.n hour's time to climb up the ladder and scrape 
off the paint they would scale the job over. Approximately 
an hour each time ; three hours. 
Q. How long did it take you to build the wooden tank? 
A. I have the hours at home. 
Q. Approximately a weekt 
page 9 ~ A. Eight days. One day three of us worked eight 
hours. · 
Q. Whenever you worked over there at the Furniture Com~ 
pany, you worked spare time, after your work had been com-
pleted? · 
A. Most of the work had to be done on Sunday, because 
Mr. 1\fcJ{ay had to run. A lot of. times I asked my boss to 
let me off and he said: ''We will have to let y:ou have your 
time off. '' • 
By Chairman Kizer: 
· Q. What do you mean Y 
· A. Two days we were off a week. That was over a year 
ago. 
Q. I am talking· about March 2nd? 
.l\.. That is when I was working on my time. 
Q. On March 2nd f 
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· A .. twas to go to work at eight o'clock in the morning. I 
went to work for Mr. ~1:cKay before that. 
Q. What time did it happen T 
page 10 } A. Eight o'clock. 
Q. That was your day off? 
A. I was supposed to be at the Chesapeake at eight o'clock. 
I got up at six o'clock and went to work on Mr. McKay's 
job. I was supposed to start my regular work at eight o'clock. 
I fell at seven twenty-five. If I had worked five minutes 
more I would have finished that job and got my breakfast 
and been to work at eight o'clock. 
By Mr. Wharton: 
Q. On March 2nd you hadn't.begun your day for the Chesa-
peake Corporation Y You were doing this work before time Y 
A. At off time. 
Q~ Would you estimate that you would work a day a month 
out of the year on an average for the Furniture Company~ 
A. More than that. 
Q. How much time wouJd you estimate you worked for 
themt 
A. Eighty-six hours. How much is that? 
page 11 } By ~Ir. Parrish: 
Q. Ten and three-quarter days. 
A. I did that much outside of painting the stack. 
By Mr. Wharton: 
Q. That ·was on Saturdays and Sundays when you were 
off! . 
A. Yes, sir. 
Q. When you were hurt, you were putting bands around 
this smoke stack Y . 
A. Yes, sir. 
Q. Your duties at the Chesapeake Corporation are those 
of a mechanic and I believe yon told me yon were doing such 
things as packing pumps, retubing of evaporators, rolling 
tubes and re~ubing boilers, pouring babbitts in bearings, etc. 
In other words, most of your tin1e; about ninety per cent of 
i't was spent in the boiler room 7 · . 
A. I don't know whether I would be safe in saying that; 
.when it comes to saying that. I don't lmow whether it would 
be right in saying ninety per cent in the boiler room. So 
much of my time was· spent on the pipeline; four 
page 12 } hundred and fifty pounds of steam, line running 
from the power house to the paper mill. That 
time was outside. We bad to keep those lines up; keep the 
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gaskets in the line, and tur hines and repairing of motors and 
generators at the air compressor and turbines at the mill. 
Q. Work of a mechanfc? 
A. Yes, sir ; in g·eneral. 
Q. This job on March 2nd was the first job. you had dqne 
for the Gloucester .Furniture Company this year? That is 
what you say in your statement and 1\fr. McKay says the 
same thing. · 
- A. To the best of my knowledge. If I. did anything else~ 
I did inspect the float in the big tank and he ordered a cable 
and I wa~ supposed to put it on the day I did this job. It was 
a tell tale cable and it had come almost loose. I 'vas sup-
posed· to put that up that day, but I didn't get to it· that day. 
By 1\fr. Parrish: 
Q. Mr. Graham, I forgot' to ask you one thing. Is it cus-
tomary for the Chesapeake Corporation tQ do their own in-
. · . · cidental repairs, such as _pipes and things like that f 
pag~ 13 ~ A. In the power-house, we do it all. · 
Q. Don't the mechanics in the power house re-
pair the stacks? 
A .. Yes, sir. 
Q. All stacks are in the po,ver house, except the recovery 
stack? 
A. Yes, sir. 
Q. And you have been doing that for the Gloucester Furni-
ture Company? 
A. I did that work and-paint the stacks. 
Q. Do you know anything about the connection of the 
Gloucester Furniture Corporation and the Chesapeake Cor-
poration? 
A. No, sir, if they owned a dollar in it, I don't know .. 
. Q. Whe_re do yon get your pay? 
A. By yellow checks from the Chesapeake Corporation. 
, Don't get any Check from· the Albemarle-Chesapeake Cor-
. · poration T . 
page 14 ~ Q'. When y·ou get paid by the Gloucester Furni-
ture Corporation, where do you get your money! 
~·_Mr. McKay wri~es me a counter ch~ck and go to get it 
cashed at the bank. . 
·. Q. Who signs them' 
.A . .All checks are written out by Mr. Speas and signed by 
Mr. McKay. 
. By Chairman Kizer: 0 ·-"'-.) 
Q .. What is his- position? 
A. Bookkeeper for the Furniture Corporation. 
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By Mr, -Parrish: · · . 
Q.-,Mr. Graham, did you ever get your checks from the of-:-
ficials of the Chesapeake Corporation t 
. Mr~ Wharton: I don't know where that comes into it. We 
have two separate corporations. 
. A. Mr. Ollsep. has to sign the check before you can get the 
money for it. 
Q. Who is Mr. Ollsenf 
. A:. Presid~nt and General Manager of the Chesapealre Cor-
. ·. poration and has con~rolliD;g. interest in the: Che_s8:-
page 15 ~ peake-Albemarle Corporation and he has to s1gn 
your check before you can get the money on it. . 
By Mr. Wharton: . 
. Q. A man might be President of one concern and Vice-
President of .another concern and not be any relation between 
them! 
Chairman Kizer: No need to ~;o into that. 
Mr. Parrish: I just want to show that both plants do the 
same method of repairing. 
By· Mr. Wharton: 
Q. You say your work is repair work at the Chesapeake 
Corporation t . · 
A. Yes, sir. 
Q. How many smoke stacks over there Y 
A. Five stacks in the boiler room. 
Q. How much of your time do you work on thatf 
A. Approximately three hours to a stack and we paint 
those stacks every three months and on the inside of the 
stacks we have to take particular pains with and 
page 16 ~ I don't know how long it takes. We have to climb 
. · the inside with a rope fall' and dig the sulphurous 
gas that collects in that stack. · · · . 
Q. A very small part of your time is spent on stacks Y· 
A. Yes, sir ; a very small percentage. Even if there were 
five big stacks, it would ·be a· smaU·percentage of the time. 
By Chairman Kizer: . . . . 
Q. Can you tell how much you have drawn in the way of 
wages from. the Chesapeake Corporation in the Ia·st twelve· 
L. ,L. Grah~ v.:~. G~~~~esje~. -:r~rl!.i!!lr.~. _Qorp. 2~ 
months and how IP.uc4_ you _have dr~wn in a like period from 
the Furniture CompanyY _ _ _ · _ 
· _ A. From the Furniture Company $75.00, $15.00 and $7.00 
in the last year. _ _ · 
: .. Q._ When y9u had occ~ion to do work for the Gloucester 
Furniture Corporation, were you ever called from your wor;k 
during your regular working ho:urs from the Chesapeake 
Corporation? · 
.A. Yes, sir. 
Q. With what frequency were you called upon to leave your 
duties at the Chesapeake ·Corporation Y 
page 17 } A. I was called to inspect a boiler during my 
regular hours. I wasn't paid for that. 
Q. It was with the permission of the Chesapeake :Corpora-
tion that you wentT · 
A. Yes, sir. 
Q. Did you have a right to leave the Chesapeake Corpora-
tion without their permission Y · -
A. No, sir. I wouldn't attempt to do it. 
Q. You told us how much approXimately you made at the 
Furniture Company last year and how mueh you made at 
the Chesapeake CorporationY 
A. Yes, sir. · 
Q. Who did you call your employer Y 
A. Mr. Mays, Chief Engineer_ at the Chesapeake Corpqra-
tion. 
Q. If the Furniture Company wanted your services for aliy 
purpos.e, how would they go about getting them Y -
.A. They would call up and ask if I could do some work 
for them and I would say: ''Just a minute'', and I would 
tell 'Mr. Mays th~t: Mr. McKay want~·d me to do some work 
for him and he would say go ahead. · 
page 18 } Q. On, the day of this unfortunate occurrence 
you hadn't reported to the Chesapeake Corpora-
tion! . 
A. No, sir. The Chesapeake Corporation didn't know I 
was up. there that morning, but they kn~w of me doing work 
~p there at different times. . · 
. Q. Had you have completed the job on that date, -you would 
have been paid for ,your time by the hour by the Gloucester 
.F11:rniture Corporation 7 
A. Yes, sir. 
! Mr. Wharton: Our contention is that he wasn't doing the 
work of a regular mechanic of the Chesapeake Corporation 
3d Supreme Court of Appeals of Virgi~a. 
and the· only case on- record that I can find is the Case of 
Thompson v. Herbert, 4 0. I. C. 310. 
Mr. Parrish:. I· think there is a much later Case, the Case 
of Mooney v. Fugate. I think it i~ in 14 0. I. C .. 167. : 
·. Chairman Kizer: Is it agreed that he is incapacitated at 
this timet · · · 
Mr. Wharton: Yes, sir . 
. Witness stood.aside. 
·. Closed. 
page 19~} · Leland J.J. Graham, Claimant, 
v. 
Glo"Q.ces.ter Furniture Corporation, Employer, 
Liberty· "'Mutual Insurance Company, Insurer. 
Claim No. 362-126. 
April 7, 1937. 
Claimant ·appeared in person . 
. . 
· E. M. Parrish, Richmond, Virginia, for the Claimant. W:· L. Wharton, Richmond, Virginia, for the Defendant. 
Hearing before Chairman, Kizer, at Richmond, Virginia, 
March 31, 1937. · 
Kizer~ Chairman, rendered the opinion. 
FINDINGS OF .FACT. 
Upon the calling of this Case, it was admitted that on 
March 2, 1937, Leland L. ·Graham, a young white man, was 
.in_ the. employ of the Gloucester Furniture Corporation and 
on that date suffered fractured ribs and injuries to the spine 
and right fO'ot, as a result of a forty foot fall at the plant of 
the defendant. · · 
page ~0-~ It having been admitted that the accident arose 
· . · out of and ~n ·the cou~se of the employment, -the 
only question for determination at this time is the average 
weekly wage. 
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The record shows that Graham. was regularly employed 
and had been for about nine years by the Chesapeake Cor-
poration, at West Point, Virginia. It further shows that 
on occasions the Gloucester Furniture Corporation would 
arrange with Graham to perform such work in his line, he 
being· an expert mechanic and perhaps the only man in that 
neig4borhood capable of repairing· a smoke stack. . The rec-
ord seems to be clear that the Gloucester Furniture Corpora-
tion made a private arrangement with Graham to do this work ,· 
at odd times, sometimes on holidays and other times on Sun-
days. His customary hour of starting work at the Chesa-
peake Corporation was eight A.M. and he would have com-
pleted within five· minutes the job on which he was· engaged 
at the time of his accident, it having oocurred at seven twenty-
five A. 1\L 
· It was earnestly contended by the attorney for the claimant 
that the wage rate should be based upon his earnings while 
-in . the employ of the Chesapeake Corporation. This Com-
missioner can see no basis for that claim. . <Je.r- -
page 21 ~ tain it is that the Chesapeake Corporation was not 
responsible for any accident the claimant may 
have sustained prior to his reporting on their premises for 
dnty, and such has been the finding of the Commission on 
numerous occasions. The injuries to the claim~nt were ad-
mittedly of a sP.rious character. That he is a deserving young 
man, and being eager to increase his wage rate, sought and 
·accepted the extra employment tendered him by the defeD:d-
ant · 
lJ ndPr the evidence as presented, the finding is made that 
the average weekly wage was such as to entitle the claimant 
. to compensation at the minimum rate of $6.00 per week, and 
such an award is accordingly authorized. Compensation pay-
nlCnts wiU begin as of 1\{arch 3, 1937. · The employer will 
also pay the necessary medical, surgical and hospital atten-
tion and supplies. At a future date a further hearing will 
be held, to determine percentage of permanent loss of use 
he mav have sustained. 
From.the above· award the sum of $30.00 will be deducted-
and paid to E. M. Parrish, Attorney, Richmond, Virginia, 
·for legal assistance rendered the Claimant. 
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Case of: Leland L. Graha·m . 
. \
. _ -Supreme. Court. of Appeals of Virginia. :·,. ... · .. \ ..... : 
NOTICE OF AWARD. 
Date: April 7, 1937. 
Gloucester Furniture Corporation, Employer., West Point, 
Virgi.ni~. 
. Mr. Leland L. Graham, Claimant, West Point, Virginia. . 
Liberty Mutual Insurance Company, Insurance Carrier, 
Richmond, Virginia. 
Mr. E~ M. Parrish, Attorney, Richmond, Virginia. 
You are hereby notified that a hearing was held in the 
above styled Case before Chairman Kizer, at Richmond, Vir-
ginia, on March 31, 1937, and a decision rendered on April 
7, 1937, directing an award in favor of the Claimant as fol-
lows:_. 
· To Leland L. Graham, $6.00 per week, beginning March 
3, 1937, to continue during disability, until subs~­
page 23 ~ quent conditions require a modification, payable 
every two weeks. 
· (This. award is subject to the maximum compensation pro-
vided by the Compensation Act). 
·- . 
. To proper parties, the costs of all necessary medical, surgi-
cal and ho.spital attention and supplies incident to the injury 
:during the first sixty days following the accident. 
· · To Mr. E. M. Parrish, Attorney for the Claimant, the sum 
of Thirty ($30.00) Dollars, to be deducted from the compen-
sation above awarded. 
The defendant will pay the costs in this proceeding. 
INDUSTRIAL COMMISSION OF VIRGINIA. 
Attest: 
C. G. I{IZER, 
Chairman. 
W. F. BURSEY, 
Secretary. 
L. _L. _(!r~ham. v. G~ou~ester _Furni_~u_r_e porp. 
page 24 ~ Leland L. Gr~am, Claimant, 
v. 
Gloucester Furniture Corp., Employer,-
Liberty Mutual Insurance Co., Insurer. 
Claim No. 362-126. 
June 4, 1937. 
33 
Brief submitted on behalf of Claimant by .E. M. Parrish, 
Attorney-at-Law, Richmond, Virginia. 
Brief submitted on behalf of Defendant by Sinnott and 
May, Attorneys-at-Law, Richmond, Ya. - -
Review before the Full Commission at Richmond, "Virginia, 
on May 13th, 1937. 
Deans, Commissioner, rendered the Opinion. 
The evidence in this Case shows that the claimant was not 
a regular employee of the Gloucester Furniture Corporation 
but had been working for the Chesapeake Corporation for. 
about nine years. His duties wtth the Chesapeake ·Corpora-
tion were those of a mechanic. In addition .he was 
page 25 ~ supposed to 'vatch and direct other men in the con-
duct of mechanical work and these men would re-
port accidents to him. He admitted the WQrk he was doing 
for the Gloucester . Furniture Company was not the same 
type of work that he was regularly engaged in doing for the 
Chesapeake Corporation. At the time of the accident be was 
engaged in the erection and conditioning of a smoke stack 
for the Gloucester Furniture Company. On one occasion he 
was painting a ~tack for this same concern and found that 
it was defective and insisted that somebody else do the wor"k. 
This was done. On another oocasion he inspected a fire tank 
.for this concern after which a .Richmond contractor painted 
it. H~s duties with the Chesapeake Corporation were ·more 
of a supervisory capacity, as he indicated -that he was sup-
posed to direct and watch other men under him in the coli-
duct of their mechanical work. In this instance he was actu-
ally doing the _work, which was of a temporary nature and 
which. 'vas in the ca-pacity of steeplejack or stack climber 
rather than of a mechanic. 
For the reason the opinion of Kizer, Chairman, dated 
April 7th, 1937, and the award entered thereon are correct. 
The ·commission cannot consider the wages received by this 
claimant in his employment as a mechanic in determining the 
34 · Supreme. Court of Appeals of Virginia .. 
wage he should receive in the work he was doing when injured; 
which was a different type than that which he was 
page 26 ~ ordinarily engaged in. For this reason the. · earnJ 
ings received from the Gloucester Furniture Com-
pany alone must be considered· and these earnings justify an 
award not in excess of $6.00 pe~ week. : 
The Opinion of Kizer, Oh~irman, and the Award entered 
thereon are accordingly ·adopted by the Full Commission. 
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Case of: Leland L. Graham. 
NOTICE OF AWARD. 
Date : June 4, 1937. 
Glouce.ster Furniture Corporation, Employer, "\Vest Point, 
Virginia. 
Mr. Leland L. Graham, Claimant, West Point, Virginia. 
· Liberty. Mutual Insurance Company, Insurance Carrier, 
Richmond, Virginia. 
Mr. E. M. Parrish, Attorney, State-Planters Bank Bldg., 
Richinond, Virginia. 
Sinnott & May, Attorneys, Richmond Trust Building, Rich-
mond, .Virginia. 
You are hereby notified that a Review before the Full Com-
. mission was held in the above styled Case, at Rich-
page 28 ~ mond, Virginia, on May· 13, 1937, and a decision 
. . rendered. on June 4, 1937, adopting the :findingf? of 
fact.and conclusions of la'v of the hearing Commissioner as 
the findings of fact and conclusions of law of the full Com-
missio~, and affirming in all respects the award issued there-
on. · 
INDUSTRIAL COM:JMISSION OF VIRGINIA, 
C. G~ K~ZER, . 
Attest: 
Chaitman. · 
W. F. :6URSEY1 
Secretary. 
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page 29 ~ I, W. F. Bursey, Secretary, Industrial Commis-
sion of Virginia, hereby certify that the foregoing, 
according to the records of this Office, is a true and correct 
copy of statement of findings of fact, conclusions of law and 
other matters pertinent to the question at issue in Claim No. 
362-126, Leland L. Graham, employee v. Gloucester Furniture 
Corporation, employer and Liberty Mutual Insurance Com-
pany, Insurance Carrier. 
I further certify that, as evidenced by United States Postal 
Registry Return Receipt Card, Counsel representing Claim-
ant in this matter received on June 5, 1937, copy of Award 
of the Industrial Commission of Virginia, dated June 4, 
1937. 
It is also certified that Counsel representing the Employer 
was notified that Claimant was requesting the Secretary, 
Industrial Commission of Virg·inia, to prepare certified copy 
of the record for the purpose of an appeal to the ·Supreme 
Court of Appeals of Virginia. 
Given under my hand and the seal of the Industrial Com-
mission of Virginia, this 30th day of June, 1937. 
(Seal) W. F. BURSEY, 
Secretary, 
INDUSTRIAL CO].fMISSION OF VIRGINIA. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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